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Digests of Recent ‘Opinions 





spPEAL — ADMINISTRATIVE 
LAW—On an appeal from an 
administrative determination, 
the standard applied to test 
the sufficiency of the evidence 
“substantial evidence”, 
is whether there was 
with the 


is 
which 
evidence on which, 
inferences therefrom, a rea- 
scnable man might have 
reached the decision below. 
fFVIDENCE—While a witness who 
admits conviction of a crime 
may be examined as to the 
nature of the crime, exclusion 
of such evidence is not neces- 
sarily tantamount to preju- 
dicial error. 
4pPPEAL —EVIDENCE —Error in 
the admission or rejection of 
evidence is no ground for re- 
yersal of an administrative de- 
termination unless it was pre- 
judicial. 
Opinion by 
S. J. A. D., rendered 
1956. Appellate Div 
A. B. C. For appel- 


we from an 








Hornaue es 


ants—Edward E. Stover (Archie 
F Roth on the brief). For re- 
-Samuel B. Helfand, 


tty. Gen. 
slants appeal from license 
sions imposed on them by 
ne A.B. C. Director for allegedly 
and serving alcoholic 
everages to a 15 year old girl. 
neir major contention is that 
ne proofs fail to support the 
arges by a fair preponderance 
ithe believable evidence. They 
allege the hearer erred in 
to allow them to cross 
a witness as to the 
of the crime after he 
itted having been con- 
a crime, and whether 
ever been “involved in 
ny other criminal indictments”. 
Held: The standard which 
des the Director in measuring 
adequacy of proof to 
tain guilt in disciplinary pro- 
against licensees for 
n of the statute or a Di- 
regulation is that the 
lust support the charges 
ir preponderance of the 
le evidence. But this is 
standard on appellate 
the Director’s deter- 
1. On an appeal from 
istrative determination 
standard is 
“substantial 
to uae’ the deci- 
is, whether on an ex- 
tion of the entire record 
ence, including the in- 
therefrom, is such that 
ble man, acting rea- 
“20ly, might have reached the 
“sion. If there was such evi- 
«, the determination will be 
ted to stand, but if a 
anable man could not have 
‘aed the decision from the 
“ence, then it is not support- 
" Substantial evidence and 
-d be set aside. The court 
“asses the record not to bal- 
persuasivness of the 
on one side as against 
er. but in order to de- 
reine whether a reasonable 
“might accept the evidence 
‘dequate to support the con- 
“On and, if so, to sustain it. 
“2 by these standards, it 
“2: De said the proofs in the 
~=t case were insufficient to 
“0 the findings of the Dir- 
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“Ue the licensees were tech- 
“7 entitled to go into the 
““f of the crime of which 
Sea was convicted, they 
show that they were in 
prejudiced by the 


2 ipa. denying them 











ta crime, regardless of its 
“*. 1s in and of itself evi- 
3 reflecting on the credi- 


bility of a witness and while the 
question put to the witness was 
permissible it does not neces- 
sarily follow that its exclusion is 
tantamount to prejudicial error. 
R.R. 1:5-3b provides that error 
in the admission or rejection of 
evidence shall not constitute a 
zround for disturbing a deter- 
mination unless denial of the 
relief sought appears to be in- 
consistent with substantial jus- 
tice 

As to the final point, the ques- 
was not pertinent to credi- 


tion 


bility since it did not call for dis- 
closure of a conviction, nor is it 
shown appellants were preju- 
diced by the ruling. 

Affirmed. 


55 Pass June Attorneys 
Exam 


State Board of Bar Ex- 
on Friday, announced 
> names of 55 candidates for 
admission to the Bar who had 
succeeded in passing the June 
1956 Attorneys Examination. 
The test was taken by 93 appli- 
-ants. 

The new 


be 


attorneys will be 
sworn in at the Supreme Court, 
in the State House Annex, 
Trenton, by Justice A. Dayton 
Oliphant on August 2nd. 
Those who passed are: 
Maurice D. Alpert 
Paul E. Anderson 
David Baker 
Richard H. Bate 
Joseph T. Brennan 
Murry Brochin 
John Campo 
James M. Cawley 
stephen R. Champi 
Donald B. Connolly 
William De Lorenzo, Jr. 
Mulford E. Emmel 
Richard J. Fay 
David R. Fitzsimons, 
William D. Giovine 
Frank J. Glock 
David J. Goldberg 
Nelson G. Gross 
Stephen G. Halasz 
Robert W. Hallgring 
John W. Hayden, Jr. 
Frank E. Heine 
Frank W. Jones 
Alan Krumholz 
B. Thomas Leahy 
Joseph Richard Letcher 
Gordon N. Litwin 
Angelo A. Mastrangelo 
Albert Mastrobattista 
Maurice B. McLaughlin 
Curtis Meanor 
James R. Minogue 
Louis J. Nitti 
Jack Okin 
Charles G. Palumbo 
David J. Passamaneck 
Francis P. Pomar 
Saverio R. Principato 
Ernest Prupis 
Carmen C. Rusignola 
Richard M. Sandler 
William B. Scatchard, Jr. 
David’ Shapiro 
John M. Skevin 
Ludwig T. Smith 
Edward Stanton 
June D. Strelecki 
Irving F. Sturm 
Norman Telsey 
a P. Tirinato 
Joseph J. Vanecek 
Donald Hobson Ward 
Irving I. Winick 
Ira J. Zarin 
Joseph E. Zavesky 


Jr. 


Citizenship Denied Alien 
Who Applied For Draft 
Exemption 


An alien who had applied for 
relief from liability for military 
service but who reported for 
service and was classified “4-F” 
after the draft law was amended 
to withdraw an alien’s exemp- 
tion from service, is thereafter 
to be denied citizenship; this 
was the holding in Cuozzo Na- 
turalization Petition, United 
States Court of Appeals for the 
Third Circuit, no. 11,841, opinion 
by Circuit Judge Goodrich, filed 
June 26, 1956.. 


False > alan Before 
Ethics Committee Now 
Basis For Suit 


Governor Meyner has signed 
into Law Senate ] 234, which 
will authorize ps “th attorneys 


for malicious prosecution against 


individuals making false and 
malicious complaints before 
ethics committees. The law was 
enacted to overcome the deci- 


sion of the Supreme Court hold- 


ing that such ymplaints were 
privileged and uld not form 
the basis of a suit for malicious 
prosecution. 

The new law, which is Chap- 
ter 122, permits suits with 
punitive damage uinst per- 
sons who falsely and maliciously 
make complaints 1inst mem- 
bers of professions regulated by 
a court or other public body. 


Repayment of Policy 
Loan On Eve Of 
Bankruptcy Not Voidable 


Los Angele S ( AC CN)—The re- 
payment of an insurance policy 
loan on the eve of bankruptcy in 


order to protect policy is 
not a voidable preference, ac- 
cording to a ruling of U. S. Dis- 
trict Judge Ernest A. Tolin, ex- 
pressed in the matter of Daniel 


D. Driscoll, dba Independent Re- 


frigeration Co., bankrupt (66,- 
837-T 

The judge stated that the 
problem in the case concerned 


of statutes of 
execution and 


the social policy 
exemption from 


“the perpetual eagerness of 
creditors to whittle away from 
the immunities created by such 


exemption laws.” 

It would be inconsistent, he 
said, for the courts to allow 
owners of homesteads to pay off 
liens without impairing the ex- 
emption, but deny a similar 
right to holders of life insurance 
policies. 





U. S. Military Appeals 
Court To Hold 
Ceremonial Session 


A special ceremonial session 
of the United States Court of 
Military Appeals will be held 


August 28th at Dallas, Texas, in 
connection with the ABA annual 
meeting. sarengemeni its for the 
session have been co ted by 
the Judge Advocates As sociation, 
so that members wishing to be 
admitted to practice before the 
court may do so. The Dallas 
session of the court is scheduled 
for 3 p.m. in the United States 
District Court room. It will be 
the first time the appeals court 
has sat in the Southwest. 
Applications for admissions to 
the bar of the court should be 
addressed to: Alfred C. Proulx, 
Clerk, U. S. Court of Military 
Appeals, Washington, D. C 


nple 


Bar Exam Dates Set 

The written portion of the 
Counsellor’s Examination this 
year will be given on Tuesday, 
September llth, at the War 
Memorial Bldg., in Trenton. 
Those intending to take the ex- 
amination should file their ap- 
plications and pay the necessary 
fees to the Clerk of the Supreme 
Court on or before August 3rd. 

The Board of Bar Examiners 
also announce that the October 
Attorney’s Examinations will be 
given on Tuesday and Wednes- 
day, October 30 and 31 at the 
War Memorial Bldg., in Trenton. 
Notices of intention to take the 
test must be filed with the Clerk 
of the Supreme Court between 
July 30th and August 30th. 


Famous Firsts In Jersey Jurisprudence: 
An Acknowledgment Of Indebtedness 





(Continued from last week) 





V. 

Thus far I have succeeded in 
avoiding, I think, the use of a 
single word of law Latin. There 
are many difficulties in using 
law Latin. It often means some- 
thing quite different from what 
a literal translation of the words 
would indicate. It often has a 
variety of meanings for a single 
word or phrase. And it is gen- 
erally pronounced in court dif- 
ferently from the way we 
learned to pronounce it in school 
or college. But I cannot avoid a 
reference to certiorari, despite 
all these drawbacks to the use 
of law Latin. The development 
of the writ of certiorari in New 
Jersey so aptly illustrates the 
ingenuity of our early judges 
and lawyers and in its modern 
form it is of such importance to 
us all even today that I must 
claim your indulgence to sketch 
its growth here. Its chief pur- 
pose at common law was, and in 
England still is, to review the 
action of subordinate judicial 
tribunals. Without such judicial 
review many strange things 








No Action on Rent 
Control Bills 


Newark Rent Control Ordinance 
Being Challenged 





The Legislature has failed to 
enact either of two rent control 
bills which had been introduced 
to confer on some 35 munici- 
palities local option to continue 
rent regulation. Though each 
house has in the past approved 
a bill designed to confer such 
right, the two houses have been 
unable to agree on a single bill 
thus far, each having made 
amendments after passage of the 
bill by the other. As a result, 
there can now be no legislative 
action to extend rent controls 
in any form at least until the 
Legislature reconvenes on Sep- 
tember 17th. 

In the meantime, several 
municipalities, including the 
City of Newark, have adopted 
local ordinances continuing rent 
controls in their respective com- 
munities with the rentals fixed 
on June 30th as the lawful base 
rent. A suit against the City of 
Newark was filed in the Su- 
perior Court last Friday attack- 
ing the legality of the Newark 
rent control ordinance. 


Reports on Community 
Activity of Florida 
Lawyers 


The Florida Bar recently com- 
missioned Dr. Bruce B. Mason, 
acting director of the Public 
Administration Clearing Service 
of the University of Florida, to 
find the answer to this question: 
“Do Florida lawyers participate 
in community affairs to the ex- 
tend that they should?” The 
results of his questionnaire type 
survey were reported in the April 
issue of the Florida Bar Journal. 
Sample findings: over 50 per 
cent are active to some degree 


in political affairs; 83 per cent 
of young lawyers belong to 
fraternal groups; lawyers are 


increasingly aware of, the need 
to promote ethical standards 
and group ethics, as evidenced 
by the fact that in various age 
groups from one-third to three- 
fourths of the legal profession 
in Florida belong to legal so- 
cieties other than the integrated 
Florida bar: 


could happen now and then and 
go unredressed. Not so many 
years ago a justice of the peace 
not very far from the state 
capitol, tiring of repeatedly 
binding over a defendant to 
keep the peace, issued a per- 
petual injunction against him 
a power at that time which was 
solely within the jurisdiction of 
the Court of Chancery, restrain- 
ing the defendant from all fu- 
ture breaches of the peace. The 
defendant’s relief from the er- 
ror lay in certiorari. 

But the effectiveness of cer- 
tiorari at common law was 
originally very much restricted 
by the fact that the review was 
confined to the written record 
sent up from the lower court. 
Often the most important facts 
to a just decision of the case 
were not to be found in the 
record. Accordingly, the New 
Jersey courts at an early date 
permitted the taking of depo- 
sitions to supplement the record 
and by this simple procedural 
device made it a truly efficacious 
remedy. With this _ sensible 
change in procedure it was but 
natural that New Jersey should 
go forward and extend the scope 
of the writ to quasi-judicial, 
quasi-legislative, administrative 
and municipal action; as Good- 
now says, the courts of New 
Jersey “took in almost every re- 
spect a more liberal view of the 
province of the writ than the 
courts of other common- 
wealths,””’ largely as a result of 
seeing the effect of getting all 
the facts in each case before 
them by depositions instead of 
merely relying on the often un- 
satisfactory and inadequate for- 
mal written record. In time the 
writ became the appropriate 
action for the aggrieved tax- 
payer, thus making possible the 
redress of official shortcomings 
at a higher level than possible 
where the criminal law alone is 
the only means of redress. An 
individual citizen has the power, 
if he is willing to litigate and 
pay the costs if his guess is 
wrong, to cause any Official 
wrongdoing to be redressed; see 
the table of cases of the New 
Jersey Digest under the name 
Jamouneau for convincing 
proof.” 

Until 1947 certiorari was a pre- 
rogative writ issuing only with 
the consent of the Supreme 
Court or a justice thereof. By 
the new Constitution prerogative 
writs were superceded and pro- 
ceedings in lieu thereof lie as of 
right,” except certiorari in crim- 
inal matters. But the old no- 
tions die hard. Only a few weeks 
ago while able counsel was enter- 
taining us with an erudite ex- 
egesis of the distinction between 
common law and statutory cer- 
tiorari, one of my colleagues 
stepped over to me and re- 
marked, “I thought we buried all 
these things in 1947.” “So did I,” 
I replied, “but the ghosts seem 
to be walking today.” Occasion- 
ally civil certiorari creeps into 
our arguments and even into 
our decisions by inadvertence. 
New Jersey, however, would be 
a poorer place in which to live 
were it not for the early develop- 
ment of this great writ in this 
state by judges and lawyers 
whose names are lost to us and 








its liberalized present-day use. 
(Continued on page 6, col. 1) 
50. ¢ GC ray The Writ of Certiorari 
P. 8 Q. 493 (1891): Smick v Opdycke 12 
N. J. L. 85 (Sap. Ct. 1830) 

51. West's New Jersey Diges Table of 
Cases, pp. 272-273 

52. N. J. Constitution of f847, Art. VI 
Sec. V, par. 4 


&. 
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DIGESTS OF RECENT OPINIONS °: 


WORKMEN’S COMPENSATION— 
A dormant tuberculosis ac- 
tivated by inhalation of dust 
and vapor in the course of 
employment is compensable as 
an occupational disease. 

—Whether a disease contracted 
from a_ fellow-employee is 
compensable not decided. 

—On appeal from County Court 
to Appellate Division, findings 
of fact by the County Court 
are to be given determinative, 
but not conclusive, weight and 
are not to be disturbed unless 
the appellate court is well 
satisfied they are mistaken 
and not justified by the evi- 
dence. 

Digested from an opinion by 
Freund, S. J. A. D., rendered 
June 26, 1956. Appellate Div. 
Reynolds v. General Motors. For 
appellant — Carl S. Kuebler 
(Carpenter, Bennett, Beggans 
and Morrisey, attys.). For re- 
spondent — Herman M. Wilson 
(David B. Geltzeiler, atty.). 

Petitioner, claiming he had 
contracted advanced pulmonary 
tuberculosis in the course of his 
employment for _ respondent 
sought workmen’s compensation 
on alternative theories of causa- 
tion:- either contraction through 
“lighting-up” of a latent tuber- 
culosis condition by reason of 
irritation caused by the inhala- 
tion of dust on the job, or con- 
traction of the disease through 
contact with fellow employees. 
Petitioner had been operating a 
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grinding wheel for respondent 
for many years. There was also 
testimony that two of peti- 
tioner’s fellow employees had de- 
veloped tuberculosis, both dis- 
covered after the condition was 
discovered in petitioner. 

Petitioner’s medical expert 
testified there was causal con- 
nection between the disease and 
the work in that a preexisting 
latent tuberculosis focus was 
activated by inhalation of the 
dust over a period of years. 
Respondent’s two medical ex- 
perts agreed petitioner had had 
dormant tuberculosis before the 
onset here involved but claimed 
the inhalation of the dust in 
the instant case was harmless 
and did not cause any pulmonary 
irritation or tubercular activa- 
tion. One agreed, however, that 
it was possible for a dormant 
tubercular condition to be re- 
activated without contact but felt 
that it was most probable peti- 
tioner contracted the disease by 
contact with some other person. 

The Workmen’s Compensation 
Division granted compensation 
on the theory the disease had 
been contracted from fellow em- 
ployees. On appeal, the County 
Court affirmed but on the theory 
the dormant condition had been 
activated by the inhalation of 
dust and vapor. Respondent ap- 
peals. 

Held: It is settlec that an em- 
ployer takes his employees with 
all their physical defects or dis- 
abilities and since the enactment 
of R.S. 34:15-31 compensation is 
permitted for disability resulting 
from any occupational disease 
as defined in the statute. In 
applying this statute our courts 
have held it affords recovery for 
a disease which is aggravated or 
precipitated by the employment 
even if the original condition 
was non-occupational in cause. 
Tuberculosis may be an occupa- 
tional disease and if so it is 
compensable if proofs of causal 
relation between employment 
and the disease are sufficient. 

This appeal is from the award 
made by the County Court. 
Determinative, but not conclu- 
sive, weight is to be given to 
the findings of fact made by 
that court and they are not to be 
disturbed unless this court is 
well satisfied they are mistaken 
and not justified by the evidence. 
Only in such case will this court 
exercise its permissive power to 
make independent findings of 
fact. 
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There is sufficient evidence to 
support the finding of compen- 
Sability made by the County 
Court. Hence it is not necessary 
to make independent findings 
of fact or to determine whether 
a disease contracted from fellow 
employees is compensable. 

Affirmed. 


LIBEL — NEWSPAPERS —A re- 
traction by a newspaper, to be 
sufficient in law under N. J. S. 
2A:43-2, must be unequivocal, 
must include an expression of 
regret that plaintiff had been 
subjected to an unwarranted 
libel in the questioned article 
and must be published within 
a reasonable time after de- 
mand with equal space and 
notoriety. 

LIBEL — NEWSPAPERS — EVI- 
DENCE—WAIVER—The priv- 
ilege given to newspapers and 
their employees by N. J. S. 
2A:81-10 not to disclose the 
source of any _ information 
published in the paper is 
waived if it is asserted the 
publication was made in good 
faith and an employee testi- 
fies he received the informa- 


tion in question from “a 
reliable source” and_ then 
testifies as to the information 
received. 


EVIDENCE—WAIVER — Ordin- 
arily a waiver of a privilege 
not to give testimony is not 
confined to the trial in which 
it is given but extends to a 
subsequent trial of the same 
case. 

Digested from an opinion by 
Vanderbilt, C. J.. rendered June 
25, 1956. Supreme Court. Brogan 
v. Passaic Daily News. For ap- 
pellant—Harry Green. For de- 
fendants — John C. Barbour. 
Amicus Curiae—Morgan R. Seif- 
fert. 

Plaintiff appeals from a judg- 
ment of no cause on his com- 
plaint for punitive damages in 
a libel action and of $1000 in 
compensatory damages. The 
judgment was on a jury verdict. 
He contends the trial court 
erred in submitting the issue of 
retraction to the jury and in 
ruling that N. J. S. 2A:81-10 ap- 
plied to protect the newspaper’s 
source of information where 
malice was alleged. 

The libelous publication was 
made on April 17, 1954. Plain- 
tiff was at the time a candidate 
for reelection as a City Commis- 
sioner and was an attorney. The 
gist of the article was that 
plaintiff had been involved in 
a fist fight with the Dog Warden 
of the City. on Good Friday, in 
a bar. resulting from a political 


argument: that plaintiff had 
swung at the dog’ warden, 
knocked him down and con- 


tinued a slug fest until separa- 
ted by onlookers. It was con- 
ceded the article was false and 
the trial court correctly ruled 
it defamatory per se. The fals- 
ity of the story had been re- 
ported to defendants before it 
was printed. On April 19. plain- 
tiff demanded that defendants 
publish a retraction. Defend- 
ants then published what is 
alleged to have been a retraction 


which was headed “Unmitigated 
Lie! Brogan Says of Stefano 
Story’ and then contained a 


two sided version of the alleged 
concluded “The Her- 

d News regrets any embarrass- 
oak caused Councilman Bro- 
gan who is a candidate for re- 
election. and continue to 
probe the story until all of the 
facts are brought out.” 

Defendants. in their 
denied the storv was false, 
cious and defamatory and set 
up as separate defenses that 
thev had published a retraction, 
that the story was within 
the boundaries of fair comment, 
since plaintiff was a candidate 
for office. and that it was not 
motivated bv malice. 

Held: N. J. S. 2A:43-2 appli- 
cable to punitive damages in a 
libel suit provides: “ . plain- 
tiff. unless he shall prove either 
malice in fact or that defend- 
ant after having been requested 
by plaintiff in writing to re- 


ficht and 


will 


answer 
mali- 


tract the libelous charge in as 
public a manner as that in 
which it was made, failed to do 


so within a reasonable time, 
shall recover only his actual 
damage... 


A retraction, as such. can be 
effected only if it is a full and 
unequivocal one, which does not 
contain lurking insinuations or 
hesitant withdrawals. It must 
be an honest endeavor to repair 
the wrong done. While a news- 
paper ought not to be put in a 
position of having, at a given 
moment, to weigh the informa- 
tion on which a story is founded 
yet at such time when it be- 
comes apparent the information 
was false, the newspaper, to 
escape punitive damages and 
take advantage of N. J. S. 2A: 
43-2, must at a reasonable time 
thereafter give equal space and 
notoriety to an unequivocal re- 
traction including an expression 
of regret that the plaintiff had 
been subjected to an unwar- 
ranted libel in the questioned 
article. Since reasonable men 
could not disagree that the 
article of April 19 was a retrac- 
tion insufficient in law under 
the statute, but was rather of 
a doubting or querulous nature 
containing no indication that 
plaintiff had been subjected to 
an unwarranted libel, the trial 
court erred in submitting to the 
jury the issue as to whether or 
not there had been a retraction 
sufficient in law. 

N. J. S. 2A4:81-10 provides that 
no person connected with any 
newspaper shall be compelled to 
disclose in any legal proceeding 
the source of any information 
procured or obtained by him and 
published in the newspaper. 

Defendants pleaded that the 
story was printed in good faith 
in the belief it was true. De- 
fendant Smith, who wrote the 
article. testified he had received 
the information on the tele- 
phone from a “reliable source”, 
and what the information was 
that he had received but refused 
to disclose the source of his 
information, on examination by 
plaintiff, relying on N. J. S. 
2A:81-10. 

Appeilant contends that when 
defendants pleaded good faith 
and further testified that the 
article was based on “a reliable 
source” and disclosed informa- 
tion received from that source. 
they waived any privilege they 
may have claimed under the 
Statute. The court is in accord 
with this position because the 
statute is permissive, not man- 
datory, and leaves the news- 
paper employee free to disclose 
or not disclose the source of his 
information; the privilege given. 
like any other personal privilege, 
can be waived and is waived by 
voluntary testimony of the per- 
son upon whom the privilege is 
conferred: if the newspaper 
could testify that it received 
information from a source and 
then not disclose that source 
the statute would be a sword 
not a shield and would in effect 
abolish punitive damages: and 
lastly such construction of the 
statute would violate the right 
of cross- examination and create 
constitutional difficulty. It was 
error to forecl ose plaintiff’s 
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Political Office Holde,, 


Would Be Barred Fron, 
Judgeships 
Washington, July 11 — p,.. 


Thomas G. Abernethy (D Ms 
introduced a House bill yester;. 
to bar political office ho 
from appointment to Fe¢:, 
judgeships and requiring ;., 
years’ judicial service of Supre-. 
Court appointees. 
Abernethy said his bil: + 
forbid the appointment to zs 
Federal judgeship of any per: 
who served during the prece¢;;; 
five years as Vice President, ez: 
net official, senator, co 
man, governor or lie 
governor. In addition S 
Court appointees would 
to have at least five yea 
vious judicial experience 
Similar legislation has be 
introduced in the Senate. 




















Announcements 


Arthur A. Donigan and & 
thony Anzalone have moved thes 
law offices to 207 Union Stre: 
Hackensack. 


Alan Kraut has moved his}; 
offices to 840 Bergen Avenue. Jz 
sey City. 





C. Eugene Godlesky has becom 
associated with eee T. Ke: 
cher in the practice of | 
Main St., Sayreville. 








cross-examination on this sec 

Ordinarily a waiver of 
privilege not to give testimom 
not confined to the trial 
which it occurs but extends % 
subsequent trial of ths 
case. The novelty 
question here, however 
a relaxation of the 
rule for the purposes 
new trial. Defendant Sm 
therefore elect to rely 
privilege or to testify fu 
the identity of his source a 
the information received 

New trial awarded 
question of punitive da 
only. 
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DIGESTS OF RECENT OPINIONS 





| pRACTICE—A judgment should 


not be entered on an issue 
which the court has indicated, 
on a motion during the trial, 
nas not been established by 
competent evidence. 

_Jssues not within the purview 
of the pretrial order are not 
to be adjudicated unless “tried 
py consent or without objec- 
tion by the parties”. 


piMAGES—REAL PROPERTY— 


Damages for a breach of the 
obligation of lateral support 
gre generally measurable by 
the diminution of the value 
of lands affected. 

There is no liability for in- 
jury to improvements on lands 
caused by removal of lateral 
support unless the removal 
has been done negligently. 
niMAGES — Generally punitive 
damages will not be awarded 
unless there is an independ- 
ent cause of action for com- 
pensatory damages, but where 
3 wrong is established with 
actual damage punitive dama- 
ges, if warranted, may be 
awarded though there is a 
lack of proof of the pecuniary 
loss. 

Digested from an opinion by 
i, J. A. D., rendered June 
; 1956. Appellate Div. Barber 
Hohl. For appellants—Vincent 





Grasso (Hiering & Grasso, 
;.). For respondents—Julius 
obinson. 

Plaintiffs sued for an injunc- 


and for damages based on 
nplaint that defendants’ 
1 of part of a sand dune 
d on their property and 
upon the adjoining 
plaintiffs, had resulted 
a wrongful deprivation of 
eral support; that some of 
2 sand on plaintiffs’ property 
ed consequently caved in and 
en carted away by defend- 
that these acts were 










no 





oa 


At the trial there was evi- 
dence of deiendants’ removal of 
the dune by bulldozing to the 
property line causing some 80 
cubic yards of plaintiffs’ sand to 
fall on defendants’ side whence 

was later carted away, that 
workmen had disregarded 
plaintiffs’ protests and also that 
defendants’ operations had 
caused a bulkhead on plaintiffs’ 
property to fall. A realty expert 
purported to give an opinion as 
to diminution of the value of 
plaintiffs’ lands but the trial 
court found his testimony with- 
out probative weight. 

At the end of plaintiffs’ case 
defendants moved to dismiss. 
The trial court ruled: (1) there 
was no satisfactory proof within 
the lezal measure of damages in 
a lateral support case, i.e. dimi- 


the 
tile 


theory of deprivation of lateral 
support and that issue precluded 
liab-lty with respect to the 
dulkhead and the sand. 

The complaint and pretrial 
order make no mention of the 
bulkhead nor of a claim for 
conversion of sand. The right of 
lateral support extends only to 
land in its natural condition and 
not to what may be placed upon 
the land. Damages for a breach 
of the obligation are generally 
measurable by the diminution of 


the lands adversely affected. 
There is no liability for injury to 
improvements on the land by 
removal of lateral support ex- 
cept where the removal has 
been done negligently and the 
issue of negligence was never 


raised here. The issues concern- 
ing damage to the bulkhead and 
conversion of the sand were not 
appropriately to be dealt with 


nution of “reasonable market by the court unless it can be 
value” (2) punitive damages said those issues were “tried by 
might nevertheless be awarded consent or without objection of 
(3) the question of injunctive the parties.” While there was 
relief should be held until the evidence here as to the bulkhead 
conclusion of the case. A col- and sand removal admitted 


then ensued in which the 


10guy 


without objection, this was ma- 


court stated the case was to terial and relative to the other 
proceed only on the issues of issues and it cannot be said de- 
punitive damages and injunctive fendants consented to a “trial” 
relief. Notwithstanding this, at of these issues as for compensa- 
the end of the case, the court tory damages. However, in the 
gave judgment that (a) there circumstances here, the interests 
was no _ satisfactory evidence of justice will be best served 
of diminution of value of plain- by permitting a retrial of the 
tiffs’ lands (b) defendants’ acts issue of damages to the bulk- 
were malicious and punitive head and conversion of the sand 


damages of $350 were awarded, 


(c) compensatory damage of 
$450 for the bulkhead and $80 
for the sand removed were 


awarded (d) and injunction was 
denied because of lack of proof 
of imminence of danger but 
jurisdiction for this purpose was 
retained. 

Defendants appeal. 

Held: The ruling on the mo- 
tion to dismiss was clear and 
unequivocal. It was to the effect 
that plaintiff had established no 





ilfully and maliciously 
for the purpose of injuring 
perty of the plaintiffs.” 
rial order essentially 
the same grievance and 
lamage constituted by 











compensatory 
there was every indication this 
included the matter of the bulk- 
head and the sand. Defendants 
were mislead to their prejudice 





damages 


on appropriate amendment of 
the pretrial order 

Ordinarily punitive damages 
will not be awarded unless there 
is an independent cause of action 
for compensatory damages. Some 
authorities hold, however, that 
even nominal compensatory 
damages will support an 
of punitive damages. A respect- 
able minority of jurisdictions 
holds that an adequate basis is 
laid for the allowance of puni- 
tive damages if a wrong is es- 
tablished, with actual damage 
whatever the lack of showing 
as to the loss in pecuniary terms. 
This rule is broadly remedial 
and involves no conflict with 


il 


7 1 of the value of plain- and are entitled at least to a the rationale of the general rule 
lands, weakening of build- new trial on this score. stated. Applying it here, the 
on the property and de- Defendants further contend 2Ward of punitive damages 

ation of protection of the they are entitled to a dismissa] Snould stand. 

“ds against erosion by inlet on these matters because the Modified and remanded ac- 

Bers and winds. case was tried solely on cordingly. 
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ADMINISTRATIVE LAW—TAX- 
ATION—The Division of Tax 
Appeals has the power to re- 
open or reconsider its judg- 
ments within a_ reasonable 
time. 

TAXATION — The time limita- 
tion imposed by N. J. S. A. 


54:2-37 on the Division of Tax ; 


Appeals for review of equali- 
zation tables does not apply 
where the matter has been 
remanded to the Division by 
the court after an appeal from 
the original judgment on the 
table. 

FEES — There is no authority 
for allowing fees to a muni- 
cipality which successfully 
attacks an equalization table 
resulting in a credit to another 
municipality. 


Digested from an opinion by 
Francis, J. A. D., rendered July 
3, 1956. Appellate Div. Paterson 


v. Division of Tax Appeals and 
City of Passaic. For appellant— 
Ervan F. Kushner. For respond- 
ent—John J. Crane. For defend- 
ant Taxing Districts—John C. 
Barbour. For City of Passaic— 
William N. Gurtman. 

On May 2, 1955 the Supreme 
Court reversed the judgment of 
the Division of Tax appeals and 
directed compliance with N. J.S. 
A. 54:2-37 in revising and cor- 
recting the 1954 Passaic County 
equalization table. Pursuant to 
the mandate hearinzs were held 
and a revised table was pro- 
mulgated on Aug. 30, 1955. Under 
this judgment the City of Pater- 
son received a credit of $586,000. 
On Oct. 6. 1955 all the munici- 
palities in the county except 
Paterson moved to reopen the 
judgment The motion was 
granted over objections and fur- 





award ' 





ther hearings held resulting in 
a corrected judgment on Jan. 5, 
1956 reducing the Paterson credi: 
by about $190,000. The City of 
Paterson appealed and the City 
of Passatecross appealed. 
Appellant contends (1) in the 
absence of express legislative 
grant, the Division had no au- 
thority to reopén its judgment 


(2) N. J. S. A. 54:2-43 bars a 
reopening and (3) N. J.S.A. 
54:2-37 prevented such action 


after September 10, 1955. 

The City of Passaic asks allow- 
ance of counsel fees and expenses 
against the City of Paterson for 
the work done by it which it 
is claimed produced the fund of 
$396,000 for the City of Paterson. 

Held: As to (1). Administra- 
tive agencies generally and the 
Division of Tax Appeals speci- 
fically, have implied power to 
reopen or reconsider their judg- 
ments within a reasonable time 
in the absence of legislation to 
the contrary. 

As to (2). N. J. S. A. 54:2-43 
is not applicable. This is the 
“freeze statute” and relates only 
to judgments entered on appeals 
from individual property assess- 
ments, providing they shall be 
conclusive on municipal asses- 
sors and the owners for two 
succeeding years. 

As to (3). It is manifest from 
N. J. S. A. 54:4-35, 54:3-18 and 
54:2-37 that the tax year is 
contemplated. Under N. J. S. 
54:2-37 the Division is to com- 
plete its review work on the 
table by Sept. 10 of the tax 
year. Here, this was Sept. 10, 


Bar Leader Sees Merit 
In Short Ethics Code 


Los Angeles (ACCN)—A brief 
summary of lawyers’ ethics for 
quick reference received approval 
recently from Los Angeles County 
Bar Assn. President William P. 
Gray. Gray indicated he favored 
generally the practice adopted 
by a growing number of profes- 
sional and business groups, of 
condensing their ethics codes in 
a short digest. 

Informed of the American 
Medical Assn.’s proposal to con- 
dense its code of ethics to a 
one-page document, Gray said: 
“Brevity is certainly one of the 
things desired by lawyers. I am 
not at all certain that the Am- 
erican Bar Assn. Code of Ethics 
could satisfactorily be condensed 
to one page, but there seems to 
be much merit to the idea.” 








1954. That work was done but 
now what is concerned is a 
judgment of Aug. 30, 1955 arising 
from a mandate of the Supreme 
Court in May 1955. When the 
appeal was taken from the ori- 
ginal judgment and the reversal 
and remand ordered, the Sept. 
10, 1954 date no longer had any 
application. On rehearing the 
Division was acting pursuant to 
direction of the Court. 

As to the claim of the city 
of Passaic, there appears to be 
no authority for such allowances 
and R.R.4:55-7 does not provide 
it. 

Affirmed. 
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NEGLIGENCE LAW IN 
THE ATLANTIC STATES 


By HARVEY G. STEVENSON 


The complete up-to-date negligence 
law of New Jersey plus added dis- 
cussions and decisions of the nine 
other jurisdictions in the Atlantic 
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answers quickly day-to-day questions 
of liability or non-liability in 
“accident cases”. 
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The Reorganized Judicial Conference For 
The Bar Associations 


fair 
the 


This column h reflected from time to time the 
criticisms by delegates and other members of the Bar of 
unwielCy membership and shortcomings in the practical opera- 
tion of the annual Judicial Conference as originally conceived. 
Among the Revised Rules recently promulgated by the Supreme 
Court, and published in last week’s issue of the Law Journal 
with the Order making them effective September 5, 1956, is 
R.R. 1:23-1, which alters the membership and procedures of the 
Judicial Conference so closely in line with the recommendations 
of the Bar as to constitute an invitation to the state and county 


as 


bar associations to demonstrate that they do have a genuine 
interest in continuing study and improvement of our judicial 
system and its administration. 


The significant changes will be found in R.R. 1:23-1 (b) (e) 


(e) and (f): 

(b). Instead of the former requirement that all judges above 
the level of magistrates and 21 of the latter chosen on a county 
basis were duty-bound to attend the Conference, a plan is pro- 
vided fer selection by the members of the various courts of a 
limited number cf representatives to serve for terms of one year. 
The judival delegates will total 47, including 9 from among the 


magistrates, 


(d) 


of the bar asso- 
Association and 


A new formula for selection of delegates 
ciations includes the officers of the State Bar 
“One representative from each county bar association plus 1 
additional representative for each 3 assemblymen from the 
county *" This will mean 5 from Essex and a total associa- 
representation approximating the number of judicial dele- 
gates. } considering the Attorney-General and four re- 
presentativ be selected by the county prosecutors. The 
number of legislative and lay delegates remains unchanged. The 
objectives of the Conference can be better achieved by this well- 
balanced and less unwieldy deliberative body. 


tinn 
sU0l) 


s to 


(ec). editorial in the issue of February 16, 1956 urged 
adoption plan under which the county bar association 
represeniatives would “serve a term of two or three years. with 
2 rotation formula which will assure a majority with at least 
vear of experience.” The Supreme Court has now provided 
a three-year term without the rotation principle. How well this 
] will work will depend largely on the caliber of the appoint- 
made by presidents of the county associations. In 
county will be found at least a few lawyers to whom this 
iblic service for the improvement of judicial administra- 
prove appealing. It is for the presidents to seek them 
the September deadline, and not treat their 


an eleventh hour chore. 


Our 


of a 






the 
































ierable step forward has been taken with the 
pointment of committees from the delegates 
ecified areas of Conference responsibility, in- 


tion of rules changes. Each committee is re- 
n open meeting at the time and place of the 
iation’s midwinter meeting and submit its report 
each year. A particularly significant change 
where an emergency situation requires other- 
iments to the rules will be considered by 
after they have been considered by and 
priate committee of the Conference 
ommittee, consisting of the chair- 
will advise the Supreme Court 
next Conference. 





a lively, improved 
promise is fulfilled will depend 

pabilities of the delegates 
s of 


machinery for 


aiiiit ry 


the county bar 
nd any but the best 
and interest in the 


1 gness to give of their 
ut and discuss in committee sessions and 
v real problems which keep cropping 


justice between man and man is 





Model Law Office Piques Interest of 
Florida Bar 









nual meeting . signed five architects to the pro- 
r at Hollywood ject. 
d of display at- The purpose of the exhibit was 
interest. It was emonstrate how careful 
ing, furniture selection and 
1 gement can add eye-appeal 
appointments. In ar- and efficiency to law offices. 
j the Florida i officials reported 
ic } in the display 
t they plan to offer 
zns at future meetings. 





Nominations Confirmed 


In Executive Session in the 
Senate on Monday, the follow- 
ing nominations were confirmed: 


ELLIS M. KOPP, of Oradell, to 
be a member of the Division 
of Tax Appeals, to succeed 
Edward Cohn. 

LOUIS A. D’AGOSTO, of Tea- 
neck, to be a member of the 
Bergen County Board of Tax- 
ation, to succeed himself. 

ALBERT ZAMAL, of Woodbury, 
to be a member of the Glou- 
cester County Board of Tax- 
ation, to succeed Samuel A. 
Crist, deceased. 

JOHN S. DAVIS, of Aura, to be 
a member of the Gloucester 
County Board of Taxation, to 
succeed himself. 

LORENZO OAKLEY, of New 
Brunswick, to be a member of 
the Commission on _ Civil 
Rights, to succeed Jack Stern, 
resigned. 

ERWIN GERBER. of South 
Orange, to be a member of 
the Board of Tenement House 
Supervision, for a term which 
Shall expire May 1, 1961. 

WILLIAM L. TUCKER, of Prince- 
ton, to be a member of the 
N. J. State Board of Mediation, 
representing the public, to suc- 
ceed himself. 


VA Finds Many 
Complaints Against 
Builders Unjustified 


Jos. F. O'Hern, Manager of the 
Newark Veterans Administration 
Regional Office reported that the 
VA is receiving many communi- 
cations from veteran homeown- 
ers alleging need for adjustments 
when a number of these items 
are actually of a maintenance 
nature and are properly the re- 


sponsibility of the homeowner 
himself in the upkeep of his pro- 
perty. Mr. O’Hern cited such 


items as clogged gutters, improp- 
er and/or lack of watering newly 
seeded lawns, and the failure to 
follow the manufacturer’s in- 
structions on heating units, wat- 
er heaters, and other types of 
mechanical equipment. 


“If the complaint deals with 


faulty construction or a doubt 
exists as to responsibility for 
correcting the item”, Mr. O’Hern 


said, “the veteran homeowner 
must first contact the builder 
before writing to the VA. Many 
of the builders have an estab- 
lished policy of requiring the 
veteran to submit a list of items 
needing correction found after 
30 days of initial occupancy. 
Builders usuall: voluntarily as- 
sume responsibilty, and without 
intervention by the VA, for such 
items as cracks in the masonry 
work; opening or spreading of 
woodwork joints; improper op- 
eration of doors, cabinets, and 
windows; water leaks at windows 
or doors; exterior paint blister- 
ing or peeling; settlement of the 
ground around the foundation; 
cracking or pulling away of tile 
from tub or sink; and excessive 
floor shrinkage or swelling. It is 
a poor and unfair practice for 
the homeowners to seek the help 
of the VA to compel the builder 
to correct items not the builder’s 
responsibility. The majority of 
the builders in New Jersey are 
proud of their homes and they 
wish to satisfy the new home- 
owner by assisting him in every 
way they can.” Mr. O’Hern fur- 
ther stated he cannot overem- 
hasize the importance to the 
rospective purchaser to careful- 
ly inspect the property before 
signing the closing papers. The 
VA has encouraged the plan of 
having the veteran and the buil- 
der or his representative inspect 
the property before occupancy in 
order that the veteran can re- 
quest certain items adjusted be- 
fore moving into his new home. 
Where this procedure has been 
adopted, the VA has found the 
number of complaints reduced to 
an absolute minimum. 











VOICE OF THE BAR 


Comment and Criticism Invited 








Editor, New Jersey Law Journal 
I cannot let the opportunity 
pass without expressing my ap- 
preciation of the tribute paid 
in your recent issue to my late 
partner, Lionel P. Kristeller. 
Having been associated with 
him ever since I was graduated 


from law school—a period of 
over thirty-three years—I feel 


that I knew him better than 
anyone else, better perhaps than 
even the members of his im- 
mediate family. Even so, I could 
not have expressed well as 
you the courage and vigor with 
which he pursued to the limit 
his efforts to elevate the stand- 
ing of the Bar on local, State and 
National levels, and which un- 
fortunately must have contri- 
buted in part to his untimely 
death. 


as 


Sincerely yours, 
Saul J. Zucker 


Lega! Aid Divorce Cases 


The members of the Mon- 


mouth County Bar Association 
will be asked to pass on the 
question of what disposition 


should be made of fees recovered 
by attorneys to whom divorce 
cases are assigned by the Mon- 
mouth County Legal Aid Society. 

A committee of the association 


was appointed to examine the 
existing practice used by the 
Society in legal aid repre- 


sentation in divorce cases. As 
part of its report, it has posed 
the above question. The report 
reads as follows: 

“The question of fees which 
may be paid as a result of di- 
vorce proceedings upon order of 
the Court is a bothersome one. 
Heretofore it has been the prac- 
tice of the Society that any fees 
recovered by an attorney to 
whom a divorce case had been 
assigned were turned in to the 
Society and placed with the gen- 
eral funds of the Society. This 
practice arose out of the concept 
that no one should be permitted 
to make any money as a result 
of representation in a Legal Aid 
case. However, your Committee 
feels that there has been some 
criticism of this procedure by 
some members of the Bar, and 
rather than make any specific 
recommendation, inasmuch as it 
is the members of the Bar who 
are directly affected, it is our re- 
commendation to the Trustees 
that this question of what is 
to be done with these fees should 
be submitted to the Monmouth 
County Bar Association for their 
determination of one of the fol- 
lowing four alternatives, to wit: 

(a) The lawyer Keep the fee, 

(b) the lawyer turn the fee 
back to the Society as in the 
past. 

(c) the lawyer first deduct his 
out-of-pocket expenses from the 


fee if not otherwise collected. 
and remit the balance to the 
Society. 

(d) the lawyer retain some 


fraction of the fee and remit 
the balance to the Society.” 


Dreskin To Attend 
International Bar 
Meeting For ABA 


Leon Dreskin, Newark attor- 
ney, has been appointed on be- 
half of the American Bar Asso- 
cieticn. by FEF. Smvthe Gambrell, 
president of the association, to 
attend the meeting of the Inter- 
national Bar Association being 
held in Oslo, Norway July 23. 
1956. The bar associations of 
most of the countries in the 
world have designated delegates 
to attend this important meet- 
ing. Many important problems 
concerning international law 
will be discussed. 

Mr. Dreskin is a patron of the 
International Bar Association 
and a member of the American 
Society of International Law. 


Urges Family 
Responsibility Law; 
Revision 


An 


Law Prof. Would Set 
‘Realistic Basis’ 








Ann Arbor (ACCN)- 
ing urbanization and t} 
appearance of the large 
ly homestead are signs that 
ciety may eventually have t, 
lieve relatives entirely of - 
obligation to support adu}; -: 
pendents, according to an ar: 
in the current issue 
Michigan Law Review. 

Daniel R. Mandelker, assis: 
professor of law at Indiana 
versity, notes that legal 
regarding the duty of m 
to support relatives in distr.giif- 
are largely undefined and “m= 
well have fallen in disuse F 
some communities.” 

At present, he continues, + 
legal teeth of these so-cs 
family responsibility laws 
directly from a desire t 
lief rolls wherever close : 
can reasonably be requir 
provide needed assistance 

The demand for such 
cial support may well create: 
nancial and emotional probdler 
for all concerned, however 
a child has not developed : 
own sense of security and ha 
need for acceptance 
family group, he may : 
overgenerous in meeting this ¢& 
mand,” Mandelker stat« 

“But the child who has sep: 
rated himself from his 
with difficulty will resen 
financial and personal 
the law compels and will 
gerate the reasons why he ca 
not afford to give this sup; 

“Indeed. in any family 
tionship characterized 
sion, the relative called upon! 
support may deny the call ! 
help in order to punish t} 
tive who makes the dem 

“On the other hand, a par 
who must accept support f 
the child may find the receip: 
aid damaging to his self 

“Financial difficu 
countered by the relative 
forced to give support m 
compound these emotion 
lems. To enable the re 
meet the legal obligation 
ample, a mother-in-law 
forced to live in her son-i 
home. Or an adolescent ! 
frustrated in his need ‘tc 
lish himself on his own if he 
forced to remain in his h 
order to support his p 

To meet some of th pro 
lems, Mandelker suggests 
“Family responsibility 
should not extend lia 
support to collateral ts 
relatives, such as brothers. 3... 
ters, and grandparents. W554 
the family relationship is 
tenuous and where t 
ties of compelling su 
likely to multiply. 

“These changes should 
in the retention, prin 
the reciprocal duties 
existing between par 
adult male children 
assuming they have 
to provide it, there sh 
objection to making 1 
female members of 
liable for the support 
devendent persons. 

“If family responsil 
limited to situations 
realistic basis, the respol 
relative is able to pav 
undue strain wil] not 
on an alreadv 
relaticnship, then 
may well become \ 
statutory guidance Wl 
forded on the more 
vroblems of interpretatio~ 
concludes. 
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An Investigator Examines The Weinberger Case 


fo By Chester F. Bray 
, arbitrary division of kid- 
crimes results in three 
t types, First, the genuine 
pping by hoodlums for 
aft. Secondly, the type I call 
> Crackpot type, for want of 
tter word and Third, a kid- 
a person we ] 
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DY 


call a 
Underworld as it has been 
numbers among its mem- 

‘kpockets, sneak thieves 

up men, but the k 

as such does not e 

ugh the term is of 
snatch racket 

existence; there are no 

criminals who devote 

ir i efforts to kidnapp- 
A genuine kidnapping for 

I hoodlums, in con- 

other crimes is rare 

s too great to be at- 

to hard headed hood- 

about their 
cally. The danger of ex- 
always present when 
nal attempts to make 

- with the victims and 
ire payment of the ransom 
n No matter how canny 

m may be in the use of 
er ads, the mails or 

he often leaves a 

behind him and dis- 
mes sometimes before 
ifter, the payment of the 















has no 


go work 


ms who 
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n hoodlums enter tl 
racket, it may very we 
iat none of the criminals 
neerned have ever engaged in 
ing theretofore. The idea 
of publicity of great 
substantial amounts 
readily available, plus 
vorable environment. The 
ne criminal dislikes to at- 
eek the respectable portion of 
C0 unity. The reaction of 
nd police is dangerous 
ter number of such kid- 
are among the mem- 
the great gray belt that 
1e world of the profes- 
nal criminal. Wealthy opera- 
ts of handbooks or off track 
ting, and _ proprietors’ of 
ing and bawdy houses are 
the victims of kidnappers, 
re very apt to maintain a 
silence and write off 
rather than report 
matter to the police. 
example of a typical kid- 
g by hoodlums is the 
Charlie Ross case. The 
ar old son of a wealthy 


e 
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ent store owner of 
a lia was kidnapped by 
‘ ksmen, Douglas and 





ly 1, 1874. A twenty 
sand dollar ransom was de- 
ced and while steady con- 
wv maintained between 
1d criminals over a 
ree 1th period the latter 
p were never satisfied 
proposed plan and 
tact and payment was 
de. There was some 
nce that the boy was 
and contact with the 
was lost and the boy 
heard of again. It is 
that he died. 
second division of our 
on, the crime is com- 
a person whom I call 


























a Crackpot, for the reason that 
he is not a criminal nor of the 
criminal world. Although he may 
have been an occasional offender 
certain laws he has never 
earned his living by criminal 
acts. He may be dissolute and 
immoral but is always impracti- 


oO! 


cal and the amount of ransom 
he demands may vary greatly 
from a moderate amount to a 


sum much more than the victim 
can pay. His methods of making 
contact are generally bizarre and 


often childish. His acts often 

present the aspect of a mind 

with an almost complete de- 
tachment from reality. 

In this classification we have 

> Empey case, Idaho Falls, 1915 

Cash case, 1938, the Lind- 


burgh case and the Greensleeve 
case. The criminals, man and 
woman in the Greensleeve case 
and Hauptman of the Lindbergh 
case were not hoodlums. Haupt- 
man was a pure crackpot who, 
aside from the profit motivation, 
seems to have had some sort of 
emotional compulsion concern- 
Lindbergh. No hard headed 
big shot stick up man nor even 
in unknown punk, could ever 
have been persuaded to join in 
at crime. As it was, Crackpot 
Hauptman, precipitated the 
greatest manhunt in history. The 
youngest punk in the underworld 
would have Known better. 

The criminals involved in the 
Greensleeve case were weaklings, 
ulecoholics and according to the 
record occasional offenders, but 
never  desperadoes. Neither 
Hauptman nor they had ever 
been finger printed apparently, 
but I stand ready to be corrected 
on that. 

The Crackpot has no definite 
plans, no hideaway so he de- 
cides to kill his victim and dis- 
pose of the body and then bar- 
gain for something that he can- 


ino 


+} + 


beer 


not deliver and the decision to 
kill is undoubtedly made long 
of the kidnapping. 


in advance 
any of these cases it takes 
y a hard headed investigator 








yrivate or public to ruin the 
‘ase by demanding the child 
at the moment the cash is of- 
fered. But the emotional pres- 
sure on the parents is too great 
to handle the matter in that 
manner. 

Many persons will disagree 
with my term Crackpot. Let us 
consider one instance, the dis- 


posal of the body of the Lind- 
bergh child. It was placed in a 
shallow depression in a wooded 
area and its discovery was most 
casual, when a workman not 
cted with the matter, step- 





ped 
If Hauptman actually intended 
llect a ransom when he left 

body there. what logic of any 
sort can be attributed to him, 
when he left evidence that might 


to colle 





-‘riminal mind is predictable 
its working and the mind of 
a crackpot is not. 

Our final classification is the 
king of a baby by a Queer. 
Whether such a person suffers 
a neurosis, a hysteria or a 
otic personality, I refer to 
psychiatrist and the psy- 
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Summer Court A Dud, 
Bronx Judge Asserts 


New York (ACCN)—City court 














Judge Julius J. Gans of the 
Bronx denounced summer ses- 
sions in New York’s civil courts 
as “a well-intended experiment 
that fizzled.” Observing that 
the backlog of cases pertained 
mostly to automobile accidents, 
Judge Gans ided that “safe 
driving will reduce the backlog 
more than summer trials.” 

For the second day in a row 
the judge dismissed a panel of 
more than 100 jurors because 
eases on the calendar were not 
ready for trial 





chologists. A Queer often a 


woman. She is sometimes mar- 
ried, but more likely to be un- 
married. She hi: never been 
known to kill a child nor does 
she often demand ransom, but 
there have been at least two 
cases where she has left a ran- 
som note, apparently with the 
idea of sendin: police in- 
vestigators on after 


known criminal 
There are case 
ried couple have 


a Mar- 


a baby, 





but little evidence to what 
the husband’s reaction to the 
matter was. In at least one case 
the wife deceived husband 
as to the facts. An example of 
such a case is that of the Stein- 
ling kidnapping, Maho r City, 
Pa., 1924. In that ca boy, two 
years of age was taken. He was 
given excellent care, new cloth- 
ing was purchased ‘him. The 


idoned ina 
nden, N. J. 


child was finally abar 
furnished room in Ca 


which had been rented by a 
young married couple. The new 
clothing was left wv the child. 

In all such cases the child is 
generally given excellent care, 
especially in those cases where 
an unmarried woman is con- 
cerned. 


classi- 


To determine in 


fication any specific case falls 
we must apply the tests, the 
most important hich is 
money in large amounts readily 


invested 
either 


available or 
wealth. This 


ore 


applle 





the hoodlum or the crackpot 
type. 

Mr. Weinberger rding to 
the press is a successful man 
in business, but indication 
of wealth great en at- 
tract hoodlums is lacking. This 
applies with equal force to the 
Crackpot. 

The first demand i aid to 
have been $2,0000.00 which en- 
tirely eliminates ) yrofes- 
sional criminal. The! no- 
thing in Mr. Weinb per- 
sonal history so far published, 
which indicates either f e or 
notoriety of any vhich 
might attract the ion of 
a Crackpot. This event 
so far as this writer knows is 
his first press notice 

There remains then to be 
considered the Ques oman. 
The police may know fa that 
have never been published, but 
if all the facts have sc * been 
published, then the picture this 
present investigator that 


woman 
picture 
ild not 


miss- 


of the Queer woman, th 
who wants a baby. If the 
contains nothing that sh 
be there and with not 









ing, for I am dependent on the 
published reports and |! no 
connection with the matter, then 

Who 


the Queer woman is guilty 








she is we do not but a 
composite picture of her would 
be as follows: She is an unat- 
tractive woman, between 36 and 





44 years of age, with 

hensive manner and rea 
and anxious to please 
speaks to her. She is 
troverted and shy and quiet in 
manner and speech. She may 
have black muddy pupils which 
resemble the shoe button eyes 
of a doll. She may be married, 


appre- 





whoever 
badly in- 


but is more likely to be single. 
She is a steady worker at a 
routine mediocre job and may 


work in a factory but is more 
likely to be employed as a 
housemaid. 


Appellate Judges Holding Seminar at N. Y. U. 





Twenty-three high court 
judges from 16 states and Puerto 
Rico, ~ including five chief 
justices, are meeting at the New 
York University’s “Seminar for 
Appellate Judges.” According to 
Visiting Professor Robert A. 
Leflar of NYUchairman of the 
seminar, the meeting is the first 
of its kind in legal history. 

Its purpose, Professor Leflar 
said, is to give leading jurists 
from all parts of the country an 
opportunity to exchange exper- 
iences and techniques on legal 
problems of major interest. 

Four of the judges wil] serve 
with two court administrators 
and three law teachers on the 
faculty of the seminar. 

Among the subjects to be 
considered are: appellate review 
in criminal cases. appellate con- 





trol over the judge-jury rela- 
tionship, improvement in ju- 
dicial administration, interstate 


current trends 
and compara- 


femily problems, 
in negligence law, 
tive law. 

Appellate judges who will par- 
ticipate, and the courts they re- 
present, are: 

Howard W. Bramhall, Supreme 
Court of Delaware: Charles E 
Clark. Court of Appeals, Second 
Circuit; George R. Currie, Su- 
preme Court of Wisconsin; Rob- 
ert C. Finley, Supreme Court of 


Washington (state); E. Howard 
McCaleb. Supreme Court of 
Louisiana; Theodore G. Gar- 
field, Supreme Court of Iowa: 
Herbert F. Goodrich, Court 
of Appeals, Third Circuit 
(Penn.); Frederick G. Hamley, 


Ninth Circuit Court of Appeals 
(Wash.); Matthew W. Hill, Su- 


preme Court of Washington 
(state); Harvey M. Johnsen, Fed- 
eral Court of Appeals, Eighth 
Circuit (Nebr.); Frank R. Keni- 
of New 


son, Supreme Court 
Hampshire; Ed F. McFaddin, 
Supreme Court of Arkansas; 


Morris C. Montgomery, Court of 
Appeals of Kentucky; Alfred P. 
Murrah, Federal Court of Ap- 
peals, Tenth Circuit (Okla.); 
Stephen C. O’Connell, Supreme 
Court of Florida; G. Dewey 
Oxner, Supreme Court of South 
Carolina; Alex Rentto, Supreme 
Court of South Dakota; Walter 
V. Schaefer, Supreme Court of 
Illinois; James D. Simon, Su- 
preme Court of Louisiana; A. C 
Snyder, Supreme Court of Puerto 
Rico; Campbell Thornal, Su- 
preme Court of Florida; Martin 
D. Van Oosterhout, Federal! Court 
of Appeals, Eighth Circuit; Ben 
T. Williams, Supreme Court of 
Oklahoma. 

Justices Hamley, Clark, Good- 
rich, and Schaefer will serve on 
the seminar faculty with the 
following: 

Edward C. McConnell, Director, 






Administrative Director of New 
Jersey Courts: Will Shafroth, 
chief of division of procedura 
studies and statistics, Admini- 
strative Office of United States 
Courts (Washington, D. C.); 
Professor F. H. Lawson, Brase- 
nose College, Oxford, England; 
Professor Walter Gellhorn, 
School of Law. Columbia Uni- 
versity: Professor Robert A. 


Leflar, School of Law, University 
of Arkansas, and former Asso- 
ciate Justice of the Supreme 
Court of Arkansas (visiting pro- 
fessor, NYU). 
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Famous Firsts In Jersey Jurisprudence - 












(Continued from page 1) ings unfavorable to the faith- 
ful discharge of their public 

It is a splendid illustration of duties The duties of all 
the capacity of the common law public officers are, or at least 
to grow through the perfecting admit of being madé, so 


of its procedure by judicial ac- plain and simple that men of 


tion. Indeed, I cannot imagine intelligence may readily qual- 
how such a beneficent result ify themselves for their per- 
could be obtained otherwise. formance; and I cannot but 
Although certiorari is rarely believe that more is lost by the 
used in criminal matters, it long continuance of men in 
serves an invaluable function in office than is generally to be 
thwarting improper action by a gained by their experience 
grand jury, especially on the [| submit, therefore, to your 
rare occasions when they have consideration whether the ef- 
wrongfully indicted an_ indi- ficiency of the government 
vidual without any warrant for would not be promoted, and 
so doing.“ official industry and integrity 
VI better secured, by a general 
I have traced the chief de- extension of the law which 
velopments in the law of the limits appointments to four 
post-revolutionary period that years.””* 
enabled New Jersey in large while great progress had been 
measure to withstand the On- made throughout the country in 
Slaughts in the second quarter aqanting the common law, es- 


of the nineteenth century of the 


Jacksonis tevolution al +43 : 
icksonian Revolutior - In all new conditions, in the Jackson- 
save the lack of bloodshed it was 


mgr iy aianaee coakadned ian regime the accent was on 
a far more extensive revo ution persons rather than doctrines 
than that of 1776. The advent in In accordance with the prevail- 
299 4 A reWw ks aSs/, . ote ° : f 
~<a sor i aggre 4S ing political philosophy, the 
ee ident marked the culmina- trend was (1) toward short terms 
tion of a movement that had and elective rather than ap- 
been growing at nae from the pointed judges; (2) toward let- 
time of Jefferson. Political con- ting down the standards of the 
+> nacecod + . Poe tar : 
trol passed to the frontier. It profession:* and (3) toward 
7011) ke ¢ ’ ‘le series yf “ Rees 4 > it 
alge aio g/g Ol limiting the power of the trial 
come - on aac pe i eco judge at common law to that 
and the effects of the Jacksonis ; 
meatier fice Sigeiiizkey * Han of a mere moderator, not in the 
~siig wusce 1 mere 0 SAY | interest of justice, but to en- 
< its outstandine character- : 
mat its outstanding character-| apie the lawyers to put on a 
istic was an unlimited faith in 


‘ihe : good show. 
the wisdom of the common man 
as voter legislator. juryman, or 
perchance as a judge and a 
Corresponding distrust of the 


professions, cially 


pecially the substantive law, to 


So well did the new order suc- 
ceed under the leadership of the 
Empire State in 1846 that by 
1856 15 states out of the 29 states 
then in the Union elected their 
judges,“ and every state since 
admitted has followed their ex- 
ample—a dubious. distinction 
which many of the states of this 
country now share only with 
Soviet Russia and its satellites. 
Along with elected judges came 
an increase in the number of 
lay judges, but even more im- 
portant was the fact that the 
right to trial Was stripped of his 

traditional power to ask ques- 
the witnesses when he 
necessary in the in- 
to comment on 
evidence in his charge to the 
the jury in his 
language without being con- 
*h 


learned 
the law 
Jefferson had 
“All men are ¢ 
but Jackson and 
ously asserted 
men are in fact equal 


government 


espe 


claimed that 
equal” 
followers 
that all 
In the 
and the 


pro 
reated 
his 


doisterc 










involved far- 
If all men 
Jackson's 


thov +} 
they ez 





idee 
JuUageE 


re were 
to go ol 
' >emed 


“Sa \- 
Ste Ol 


C1ONS 


i+ 
al 







th Joetri 2 
the aoctrine 


syeting 
USLIC’, 





was quickly « 
that “To tie 
jen jury, 
own 
ned to reading to the jury 
t might be 
him by nsel 
by him, and to del 
requests to the jury bef 
counsel summed up, though how 
} ry could be expected 
ber 


these cnarges WwW 






to charge 


suc 
sub- 
and 
iver 

fore 


4 
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ructions as 





mitted to cou 
accepted 
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counterbarrage of oratory 
from counsel is diffiicult to see.” 

How did the judicial establish- 
ment in New Jersey fare in the 
face of this prairie fire of equal- 
itarianism and anti-profession- 
alism? William Paterson and 
others, as we have seen, had 
laid a firm foundation for a 
sound jurisprudence for New 
Jersey, but the revolutionary 
Constitution of 1776 was hope- 
lessly out of date. The annual 
election of the governor by the 
joint session of the Legislature 
left much to be desired as did 
the election for a term of years 
of the judges. In 1805 William 
Rossell, a saddler by trade, was 
elected as one of the three jus- 
tices of the Supreme Court, be- 


cause, it was said, in the Jef- 
fersonian triumph of that year 
there was no available lawyer 


in the western part 
Though honest and 
industrious, his work was so un- 
satisfactory that in 1820 the 
Legislature passed a law at the 
behest of the lawyers of his 
circuit precluding any justice 
from holding the circuit court 
in the same county two terms in 
succession, even though the law 
greatly inconvenienced the other 
justices in those days of the 
stagecoach transportation. To 
make matters worse, Judge Ros- 
sell continued to be as active 
in politics as he had been before 
he went on the bench. His poli- 
tical power was such that he 
was twice reelected. In 1826 
New Jersey was finally relieved 
by his appointment as a United 
States district judge, but not 
before his son, Zachariah Ros- 
sell, was elected clerk of the 
Supreme Court, then one of the 
great political prizes. 

Rossell was by no means the 
only lay judge. As a rule the jus- 
tices of the peace, the judges of 
the quarter sessions and of the 
common pleas, and many of the 
judges of the Court of Appeals 
were laymen. The situation was, 
indeed, acute from the stand- 
point of a professionally trained 
bench. Justice Rossell, moreover, 
was not the only politician on 
the bench. Of the Court of Ap- 
peals, composed of the annually 

elected Governor and the Coun- 
Chief Justice Hornblower in 
the Constitutional Convention 
of 1844 uttered the harshest 
words I have ever read by a 
judge of any court: 

“In more than half of the 

cases which have been decided 
that Court for forty years 
I say with boldness and 
that the causes 

have not been tried, but the 
parties or the tribunal from 
which the appeal has come.’™ 
At no time entire history 
from 1776 to 1845 did the Court 
of Appeals ever write an opin- 
Truly the professional ele- 
in our courts was at a 
bested on the eve of the Con- 

Convention of 1844, 
as was principally 
chancellor and the su- 
preme court justices.. 

As early as 1803 the General 
Assembly failed to reelect Jus- 
tice Smith because of a change 
in the political control in the 
House when his fourth term ex- 
pired. The next incident was 
even more dangerous, because 
truck at the independence of 
udge in deciding a case. In 

sreat controversy between 
rival factions of the Society 
of Friends in 1832,” Justice 
George K. Drake incurred the 
xrath of the losers, who man- 


in the party 
the state 


of 


cil 


in 
past 
confidently 


in its 
aad S 


als 


++ 
1U 


aged to elect enough members 
of the Legislature in 1833 to 
bring about his defeat.” There 





was every reason to believe that | 


the electorate would be as likely 
to strike at an independent 
udge as the Legislature. The 
outlook was indeed discouraging 
for an independent, profession- 
ally trained judiciary. 


With their precedents fresh 
in mind and with the doctrines 
of the Jacksonian party still 


rampant, one may well imagine 
the apprehension of judges and 
lawyers of both parties as the 
Constitutional Convention of 
1844 approached. They put their 


best foot forward in electing 
many distinguished delegates, 
who succeeded in bringing the 


Constitution in line with the doc- 
trine of the separation of powers 
by having provisions incorpora- 
ted in it for the direct election 
of the governor and for the ap- 
pointment by him, subject to the 
confirmation of the senate, of the 
chancellor and the justices of the 
Supreme Court. This they did in 
spite of the trend in other states 
toward an elective judiciary, but 
they had to submit to the ac- 
ceptance in the Court of Errors 
and Appeals of six “special 
judges,”’ who were for many years 
laymen. It was not until the 
time of Governor John W. 
Griggs (1896-1898) that lawyers 
began to be appointed as “spe- 
cial judges.”” How the arrange- 
ment was worked out in the 
Constitution of 1844 we do not 
know, any more than we really 
know about similar arrange- 
ments in the Constitutional 
Convention of 1947, despite its 
ample official records, these 
matters are seldom reported on 
by the participants. Although 
the evidence is not conclusive, I 
am inclined to give credit to 
Chief Justice Hornblower until 
the historians prove otherwise. 
Under the new arrangement in 
1844 laymen could theoretically 
control the court of last resort 
and, indeed, on at least one 
occasion they did, requiring the 
services of prevailing counsel in 
the preparation of the opinion.” 
But the concession to the special 
judges was well worthwhile: New 
Jersey had been saved from the 
many drawbacks of an elective 
judiciary, except for the surro- 
gates and the justices of the 
peace, and in time the growth 
of the state could be counted on 
eventually to increase the num- 
ber of legally trained justices in 
the Supreme Court until they 
constituted a majority of the 
Court of Errors and Appeals. 
Meantime, a strong chief justice 
could develop a personal follow- 
ing among the special judges of 
the Court of Errors and Appeals. 
Thus, when a special judge, a 
brewer of German extraction, 
was asked, quite improperly, 
how he was going to vote in a 
certain case, he proudly said, 
“I am going to wote mit the 
Chief Justice.” 

Nor was the lay influence 
without its value a century ago. 
As every judge and lawyer in 
this state knows, the controlling, 
dominating, fundamental rule 
of our procedure is R.R. 1:27A 


which reads: 


“The rules applicable to any 


61. Elmer op t. pp. 396-398 


I 


know that Rule 33 of the Co,-—m 4 
of Errors 2 
sented 
Justice Hornblower on 
ization on October 24, 
cipated 
by over a cent 


I 


could boast such a rule in 13: 
In only 
take 
rule applies to every 

the state, while 33 appli 


tween a judicial 
mere collection of courts 


in this state of the third 
blunder of the Jackson 
ocracy in the field of tt 
—the shackling of the tr 2 
in his control of judicial pr 
ceedings ostensibly in th 
of democracy, 
the 
entertainment in the courts i 
frontier era when modern for 
of entertainment were u 
No such attempt ever < 
have been made here. I 
blessing we take for granted, 
it 
greatly 
cursors, 
discover 
majority of our sister st 


most distinctive 
our judicial system—th 
san selec 
visions 
1844 with respect to th 


senate did not work out 
cipated. The first victi 
new system was none ot 
Chief Jus 
self, 
in 

who 
member of the Whig 
ernor Stratton assig 

reason that the Chieti 
had shown too much dis! Zent 
to change his opinions 0 4M: |; 


court shall be considere, 
general rules for the : 
ernment of the court ang: 
conduct of causes; and 
design of them is to fac 
business and advance justi. 
they may be relaxed or «:. 
pensed with by the 
any instance where it sh: 
be manifest to the court +p. 
a strict adherence to tp-.—— 1 
will work surprise : 
justice.’” 
doubt, 
















court 































































































however, that m2-.fm 5° 


and Appeals 
the court 





to 





ac ane 
fundament ta 

ury. It read 
“The rules of this court shy 
be considered as general ryx 
for the government 
court and the condu 
causes; and as the dé 
them is to facilitate 
and advance justice the 
be relaxed or dispensed 
by the court when it 
manifest to the court 
strict adherence to them 
work surprise or injustic 
wonder if any other 


our 














one particular 


credit; our fundar 











to cases in the court of last 
sort. The distinction, as ; 
know, is one of vast importane 

it makes all the difference & . 





system and 













There is not much to be sag@™2! 


but prima 
sake of providing 
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to 
would 
practices 


is one for 
indebted 
as we 
if we 


VII. 
I now come to the 
instity 


tion of judges 


in the Consti 








tice Hornblower 

who was denied n 

1845 by Governor 
like Hornblower 
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ityutional Convention, a 
‘hich Justice Elmer de- 
d as “uncalled for.” Wil- 
Nelson in his f 
T 





€ memoir of 
Justice Hornblower quotes 
Elmer but adds: 
js more probable, however 
wnat geographical considera- 
which have affected 
“ew Jersey politics for more 
2 ‘nan two hundred years, ever 
he days of the separate 
! arovinces Of East Jersey and 
Chil *, st Jersey, were the moving 
San uses in the selection of a 
ani -niepf Justice from Trenton 
TL ct of from Newark.” 
tor not Without considerable 
even to this day. The 
fate of Chief Justice 
led first former 
Y Peter D. Vroom and 
exander Wurts to decline 
n for the chief justice- 
9 in 1853. The most serious 
ardown in the appointive 
curred in 1859 when 
s sta was without a chan- 
tor for a full year. Governor 
repeatedly nominated 
mn O. Zabriskie, who in 
yecame chancellor six years 
but the senate repeatedly 
him. Governor Newell 
:7 made several other nomina- 
ns which the senate rejected 
ist day of the session he 
the names of nine dis- 
d lawyers and asked the 
make a selection but 
ite declined to do so, 
t the Governor had no 
send in “such a batch 
The Governor then 
George H. Brown, 
9 was rejected. It was not 
ti] March, 1860, that the Gov- 
mors nomination of Chief 















































sice Green as chancellor was 
a d by the senate. The 
“BBzzncy in his former post con- 
“BBied over ten months, when 
last Justice Whelpley was 





de chief justice. 
§ these distressing 
there was evolved the 
n selection of judges, 
reason of any constitu- 
r statutory provision, but 
ly by common consent which 
long since come to have the 
* of unwritten tradition. A 
art judicial system tends 
the probability that 
half of the judges will 
opointed for political 
ions, but rather be- 
y are competent lawyers 
ial temperament. The 
the benefit of saving 
exposure to the 
not being reappointed 
DL use the governor in 
% at the time they come up 
pointment happens to 
the opposite political 
s has served to attract 
office lawyers with 
practices who would 


ex- 
















f ™ 
,Uli1 












be ing to go on the bench 
ae itment was to be de- 
a the turn of the 

political fortune. And 


ore important effect 
practice is that the 

a bipartisan court 

4€$ involving political is- 
Save much more weight 
oth the legal profession 
he public when they 
nous, or substantially 
‘ould decisions of a 
exclusively or pre- 
rately from one political 
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party. Paradoxical though it 
may sound, a bipartisan judiciary 
is the only practical way in this 
country to achieve a nonpartisan 
judiciary, and who would deny 
that all justice should be non- 
partisan? 

The wisdom of the practice has 
been recognized occasionally in 


appointments to the United 
States Supreme Court. Thus, 
President Taft, a Republican, 
appointed Justice Lamar, a 


Democrat, and Justice Lurton, a 
Democrat, to the Supreme Court, 
and Justice White, a Democrat, 
to the chief justiceship; Presi- 
Harding, a Republican, ap- 
pointed Associate Justice Butler, 
Democrat:” President Hoover 
i Republican. named Chief Judge 
Cardozo of the New York Court 
1f Appeals, a Democrat, as As- 
sociate Justice of the Supreme 
Court to succeed Justice Holmes, 
a Republican; and President 
Truman, a Democrat, appointed 
Associate Justice Burton, a Re- 
publican. The practice one 
which should be extended 
throughout all the federal courts. 
Though the tradition in New 
Jersey has been growing for 
r a century, its development 
has never been thoroughly ex- 
plored. Information on the sub- 
ject is tantalizingly elusive. Thus, 
in 1855, when the number of 
Supreme Court justices was in- 
creased from five to seven, Jus- 
tice Elmer, in his Reminiscences, 
the veil momentarily to tell 

us that: 
“The understanding was, that 
one Democrat and one Whig 
would be appointed, and ac- 
cordingly Governor Price ap- 
pointed Ryerson, a Democrat, 
and Peter Vredenburgh, a 
Whig. a 
The principle was developed in 


aent 


is 


VE 


4 


this state with ever increasing 
force very much in the same 
manner as was the doctrine of 


the separation of powers in this 
country. The ideal seems to have 
been first attained in our former 
Supreme Court from 1866 to 1868 
1 again from 1879 to 1887, and 
ally consistently and without 
deviation from 1893 to the pre- 
time. It always prevailed 
in the Court of Chancery with 
respect to the appointment of 
vice chancellors. As was to be 
anticipated, an equal division of 
the special judges in the Court 
of Errors and Appeals was not 
attained until a relatively late 
date, but it had been adhered 
to from 1896 to 1947 when the 
court abolished. Oddly 
enough, the principle did not 
prevail in the Circuit Court un- 






mae 


sent 


til 1912. It seems to have been 
violated in 1916-18 and again in 
1920, but was re-established as 
principle in 1924 by Governor 
Silzer, himself a former circuit 


judge, and since continued with- 
out exception. Significantly in 








both the Common Pleas Courts 
of Essex and Hudson County 
and in the District Courts of 
Jersey City and of Newark the 
practice had been uniform as 
far back as our oldest practi- 
tio can remember, with but 
a single exception when Gover- 
nor Wilson failed to appoint a 
Republican Common Pleas judge 





in Hudson County. The import- 
ance of the practice in aiding 





the independence of the judges 
cannot be overestimated and the 
>) i nt 
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bench and bar of New Jersey of 
an earlier date may well be proud 
ot this unique contribution to 
our Judicial system. 

It must not be imagined, how- 
ever, that the appointment of 
judges as distinguished from the 
elective process- even the bi- 
partisan system of appointment 
—signifies the approach of a ju- 
dicial millennium. A superior ju- 
diciary cannot be attained except 


or 


from a superior bar and from 
a bar alert to its responsibility 
for seeing to it that the best 


*~hosen for 
members of 
ther better 
They 


available appointe 
each vacancy. The 
the bar know ea 

than anyone els¢ ioe 
have every opportunity for con- 
Ssultation with tl appointin 

power. Under the new Constitu- 
tion every name must be postec 


seven days. befor judicial 
nomination goes to the Senate 
for confirmation I can think 
of no greater responsibility of 
the bar. But above and beyond 
that each new judge has a great 
decision to make for him self; he 
must either renounce politi- 
cal, business and personal ties 
and predilections entirely and 
devote himself utterly to his 
judicial work independently of 
all extraneous influences or he 


may try, as he thinks, to main- 


tain them discreetly. There is, 
however, no such thing as doing 
this secretly. Everything a judge 


The bar 
tinguish- 
really dedi- 


does is public property 
has no difficulty in 
ing which judge 

cated to their wi and in due 
time the public comes to know 
which judges are responsive to 
the letter and the spirit of the 
Canons of Judicial E The 
great advantage of the biparti- 
san system of itments is 
that it makes it much easier for 
a judge to conform to the highest 






appolr 


of judicial standards than does 
the elective system Justice 
Lummus of the Massachusetts 
Supreme Court once said: 
“There is no certain harm in 
turning a _ poiitic into a 
judge. He may be or become a 
good judge. The curse of the 
elective system is the nverse, 
that it turns alm ost every 


judge into a politicia: 
Under the bipartisan appointive 
system it is made relatively 
for every judge to le 


easy 
political, 


business and social considera- 
tions behind him, but it. still 
remains for him to make the 
choice. 


VIII 
May I conclude by 
ing some of the grea 
tions that a few of ou 
and lawyers made to thy 


nmariz- 
ntribu- 
judges 


basic 


philosophy of our law first in 
the post-revolutionary era and 
then in the turbulent period of 
the upsurge of Jacksonian 
demccracy. The establishment 
of the power of the judiciary to 
declare void a law that con- 
flicts with the Const was 





fundamental: legislative acqi 











cence in the use of wer 
by the courts was fortunate both 
for the state and the nation. 
The revision by Will Pater- 
son of all cf tl é nent 
English, British and Jersey 
legislation, as well a if our 
criminal law, was outstanding 
but who can measure what we 
owe to him for respondinz to 
the legislative mandate the 
preparation of “such to 
him shall appear cond to 
the general interest the 
state and to the completion of 


the revision and system of laws 
of this state”? Especially 

ficant in the later deve 
of our procedure was 
Practice Act of 1799 
warded off the acceptance 





of Field’s Code of Civil Pro- 
cedure with its danger cf per- 
petuail legislative tinkering. Em- 
bedded in our early practice 
were such pioneer as 





the adoption in suits in equity 
of the methods of trial used 
law and the wide scope given to 

6S New ag 
VI 


69. Lummus 


Jersey Constitut? 147 
are 


1 
The Trial Judge s 937 


certiorari proceedings. 

These achievements. consti- 
tuted the bulwarks that saved 
New Jersey from the mistakes 
of the Jacksonian Revolt—the 
popular “eteetion of judges, the 
adoption of the Field Code of 
Civil Procedure, and the shackl- 
ing of the trial judge by restrict- 
ing his commor? law powers in 
presiding at the trial of cases. 
In the face of the general trend 
to the contrary elsewhere. the 
Constitution of 1844 ordained 
the appointment of judges by 
the governor with confirmation 
by the Senate. The difficulties 
experienced in the next few years 
with the appointment of judzes, 
while very disappointing at the 
time, brouzht into play by com- 


mon consent the principle of 
bipartisan appointment to the 
bench, and this principle has 
been gradually expanded to 


cover all of our courts until to- 
day it has a force as strong asa 
constitutional mandate would 
have throughout the state. 

Surely the time has come 
the laymen whose 
made possible the 
tution of 1947 and 
judges and lawyers who built 
a new judicial system on the 
authority of the new Constitu- 
tion to recognize their great in- 
debtedness to Justice William 
Paterson and Chief Justice 
Hornblower and the other un- 
known heroes whose wisdom 
foresight and perseverance 
brought into being and preserved 
for us these fundamental princi- 
ples of our jurisprudence. Their 
example should be an inspira- 
tion to us in the never-ending 
task of improving the admini- 
stration of justice.’ 


for 
influence 
Consti- 
for the 


new 
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12-month period beginning July Ww DIVISION _ 
1 and ending June 30. e 
STAN \ Ss i 
rs \NSK % 1 STEPHEN | . Secretary of 
SZYMANSK s JANE szy-| St a y. Do Hereby 
TRADE-IN YOUR Rage hae tH) emia pea cua re 
S aad SKY ’ pare & lise por a ha a 
—— g Ns na AN. I ans execue ey: and at 
SK) SEPH SZYMANSKY, JR, cuted by all the stockholders 
osSese OLD \ ANNAB SZYMANSKY, said consent and the record 
ive ft SSul Rp eee s gen tg shel on file 
STANLEY SMANSK JANE SMAN- vide la 
SKI, STANLEY SMANSKI, JR., STEPH- WHEREOF, 1 
eilaecisis y ol C air x SMANSK JOSEPH SMANSKI my hand and af- 
ANNABE! SMANSKI, MARY ANNI epee 
SMANSK JOSEPH SMANSKI, JR uth od ily. 
mp aie i ree = ; Seal) pusand idred 
Sarr. ¢ and fi six 
s EDWARD J. PATTEN. 
Secretary of State. 
J Aug. 2 $21.60 

















FOR SALE 
FOR SALE COMPLETELY gor 
iw office luding books, desks. 
10 ag Sadar 2 —_ 
: cae yor 
FOR SALE. BRAND NEW 
t ling business area — 
TRL 
FOR SAI ATLANT to 
. : n vol n St $0! 
NewS a jul 
is | 
SERV ICES FOR LAWYER; on 
Py a or 
{ESEARCH I cap a WILI I . 
’ briefs and opinions in own office Bor 1 wh 
- = - flic 
AVAILABLE TO MANAGEMENT Couy tru 
R. C. SIMPSON & STAFF, |y be : 
Specialists in assisting counse of | 
preparation of statistical and om —Slig 
data for use in labor arbitration coy, as 
1001-2 Wiss Bldg. 671 Broad y mal 
Newark 2, N. J. MArket 3-23) one 
—The 
in 1 
CREDIT REPO Dis 
RTS; ff oi: 
fe ige 
NEW JERSEY BUREAU": 


WILLIAM C. FAY, General Manage 
MAIL: Box 643, Newark 1, N) 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J. 
















LICENSED BONDE 


Hanus Detective Age 


Divorce Investigations a Specie 
ELizabeth 2-3359, 2151 


1143 E. Jersey Si. Charles H 
Elizabeth, N. J. ervisor 














—We Cooperate With Attorne 


SARASOHN & CO. 
FIRE ADJUSTERS FOR THE Be) 
POLICYHOLDER if 
786 Broad Street, 
Newark 2, N. J. 
MArket 3-3213-4 











Fire Adjusting 
SERVICE TO ATTORNEYS 
IRVING M. MINION 

Associated Adjusters 
24 Commerce St., Newark 


Mitchell 2-1771-2 




















ATTORNEY COOPERATION SOLICITED 


W. D. ETTINGER & ( 


FIRE ADJUSTERS 
FOR THE ASSURED 

9 CLINTON ST., NEWARK 

Mitchell 2-4694-5 














BArclay PLainfield + 


SAMUEL K. PEARSO 
CONSULTING METEOROLOG! 
Expert Witness 40 Yrs. N.Y 
1217 South End Parkway 
Plainfield, N. J. 
39 Cortland St., Room 1010 


7-2574 








& NJ. (i 


NY 

















| COMPLETE ATTORNEY COOPERATION’ 

BRUMBERG, JUDLOWE 

& SIGLER s 

_ ACCREDITED PUBLIC ADJUSTERS 

OF INSURED PROPERTY LOSSES 
-34 Howe Avenve, Passaic, N. J. 

Prescott 9-0362 


Pies Baby 















OVER 40 YEARS EXPERIENCE 
APPRAISER 


REAL & PERSONAL PROPERTY 
ESTATES, INHERITANCE TAX 
FEDERAL, STATE & COUNTY COUR 
— ESTATES LIQUIDATED — 

M. R. LANES 
200 OLIVER ST., NEWARK 5 
MArket 3-1119 


Ne 
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Fawr yers- 
Clinton 














Brown, green, and gray. 







(-) ALL-STATE OFFICE SUPPLY CO. 


502 HIGH STREET « NEWARK, N. J. * MArket 4-5577 





Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 3lst) 
New York 1, N.Y. 

LO. 5-3088 


AGENCIES IN: 


Paterson ¢ NEW 


7 NELSON sda NEWARBh, 


Phone: 














TITLE INSURANCE COMPA’ 
OF NEW JERSEY 


TITLES INSURED 
THROUGHOUT NEW JERSE} 
—s on the Certification 
nee aii of Authorized Attorne})s 


A NEW JERSEY conPorstio 


Serving Neu Jersey « Organi= d ite 


CamMDEN © FreeHoLp @ HackeE 
BRUNSWICK ® 

























‘SACK © MorrisTo#*s 
Toms Rive 
N. J. Mitchell 2-787 












